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signed to dispense with notice entirely aid to absolve the 
officer whose duty it was made in the body of the section to 
give notice from any ‘effort whatever to give notice. 

Without the proviso the statute would be mandatory. Its 
insertion makes it directory only, but reasonable notice must 
nevertheless be given to validate the proceeding. 

Upon general principles, im. the absence of any statutory 
provision, the rights of parties ‘cannot be affected by such a 
proceeding without an opportunity to be heard. 

It was not the intention of the legislature to deprive the 
taxpayers wholly of an opportunity to defend themselves, but 
simply to shield the official proceedings from objections to the 
manner of serving notice, where notice actually given was 
reasonably sufficient. 

No attempt in this case was made to serve riotice upon any . 
taxpayer in Kearny township, and the increaséd assessment 
against the prosecutors must, therefore, be set aside. 

Upon application to this court, under the act of 1881 
(Pamph. L., p. 194), proceedings may be instituted to make 
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a proper assessment against the prosecutors. 
t 
THE STATE, THE EDISON PHONOGRAPH COMPANY, PROSE- “8. 
CUTOR, v. THE STATE BOARD OF ASSESSORS. ad = 
T- = 
1. A mannufacturing company, to bring itself within the proviso of section FE 
4of the act of April 18th, 1884 (Rer. Sup., p. 1017), must be actually 3¢ ; 
engaged in the business of manufacturing in this state. Bark « 
2 A manufacturing company wishing to withdraw from active business y F 
Must, to escape taxation, take proceedings under the thirty-fourth sec- , : | 
tion of the Corporation act to dissolve and surrender its charter and ‘(or 
wind up its affairs ; er". 
—_- + Ga 
On certiorari in matter of tax. aie 
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Argued at June Term, 1892, before Justices Van SYCKEL, NS 7s 
Mate and GarRRIson. pr : 
Bae ¥ 
a ; 
es 
oy : — : ances e 


Raymond R. Wile 
Research Library . | 


hte. 


56 NEW JERSEY SUPREME COURT. 


Edison Phonograph Co. v. Assessors. 55 N. J. ZL. 





For the plaintiff, Richard Wayne Parker 
For the defendant, William Y. Johnson- 


The opinion of the court was delivered by 
“Van Sycxen, J. The prosecutor claims exemption from 
liability to pay a yearly tax of one-tenth of one per centum 
on the amount of its capital stock, in virtue of the proviso 
——~eontained in section 4 of the act of April 18th, 1884 .(Re. 
Sup., p. 1017), which reads as follows: 

“Provided, that this act shall not apply to railroad, canal 
or banking corporations or to savings banks, cemeteries or 
religious corporations, or purely charitable or educational 
associations, or manufacturing companies or mining companies 
carrying on business in this state.” 

The Edison Phonograph Company was organized and com- 
menced the business of manufacturing phonographs in Bloom- 
field, in this state, in the year 1887, It continued to carry 
on this business for about two years, and thereby admittedly 
placed itself in the exempted class of corporations, 
~~ About three years ago the stock and assets of the Edison 
company were sold to the North American Phonograph Com- 
pany for about $500,000. 

About $70,000 of the purchase price remained unpaid, and 
for that sum the North American company gave a note to the 
Edison company, and delivered the stock of the Edison com- 
pany in pledge for the payment of said note. Since the said 
sale, no business whatever in the way of manufacturing has 
been carried on by the Edison company. a 

The state claims the right to lay the tax because the plaint- 
iff company is not engaged in the active business of manufac- 
turing. 

The proviso under which exemption is claimed has been 
recently construed by this court in the case of the Construction 
Co, y. Board of Assessors, reported in 24 Vroom 564. That 
company was organized in the summer of 1886, but did not 
own a plant and actually engage in its proposed business until 
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July, 1889. This court held that a manufacturing company, 
to entitle itself to immunity under the proviso of the act of 
1884, must be actually engaged in business in this state, and, 
therefore, the assessment for the years 1887 and 1888 was 
upheld. 

It would be too narrow a reading of the statute to say that 
a temporary suspension of business, on account of some exi- 
gency, would deprive the corporate body of the protection of 
this proviso, but when a company withdraws from business 
with the intention of abandoning it, it cannot, under the 
interpretation which has been put upon this statute in the case 
cited, be termed a manufacturing company carrying on busi- 
ness in this state. 

Relief from the imposition of this tax was extended to 
manufacturing companies carrying on business in this state, 
in order to encourage the business of manufacturing in the 
state. Ifa company may retain valuable franchises free from 
this burden without engaging in business, the object of the 
proviso would be frustrated. A corporation wishing to with- 
draw from active business must, to escape taxation, take pro- 
ceedings under the thirty-fourth section of the Corporation 
act to dissolve and surrender its charter and wind up its 
affairs, but if it elects to continue its existence and retain its 
franchises, it must be subject to the tax which has been levied 
in this case. In case of failure to pay such tax the statute 
provides that proceedings may be instituted by the attorney 
general to enjoin the company from exercising its franchises 
until such tax is paid. 

In my opinion, therefore, the assessment certified should be 
affirmed. 
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THE STATE, THE EDISON PHONOGRAPH COMPANY, 
PLAINTIFF IN ERROR, vy. THE STATE BOARD OF 
ASSESSORS. 
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On error to the Supreme Court. 
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For the plaintiff in error, Cortlandt Parker. 





For the defendant in error, William Y. Johnson. 


Pe pins UPok en 


— 
Fe , at ir Fe rte: 
ee ee a a i ee a i i ol x, ao, 
- “ - — i es ee 
| it le 


Per CURIAM. 
The judgment in this case is affirmed, for the reasons given 
by the Supreme Court. 


For affirmance—THE CHANCELLOR, ABBETT, DEPUE, 
Drxon, Lipprscott, Reep, Bocrert, Brows, PHELPs, 
Smrrxn. 10, a. 
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For reversal—N one. 
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